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Abstract
The Declaration and Conventions on Human Rights are treated as a sub-category of the universal
rights regime and formulated as ‘protective’ measures rather than as human rights that can be
enforced at international or national courts. There have been many efforts to address the resulting
marginalisation of women’s rights, including the adoption of the Convention on the Elimination
of All Forms of Discrimination Against Women (CEDAW) and the mainstreaming of women’s
human rights. While these efforts have been successful in many respects, there are continuing
conceptual and practical problems including, not only the limitations of anti-discrimination law
but the danger that specific recognition of women’s rights violations may simply reproduce
women’s secondary status but not the legal rights enforce by international or national law. This
article will attempt to discuss the problematic aspect of enforcing women`s right at the corporate
and national level. It will also examine the North Mara Gold Mine Ltd allegations of sexual
abuse at the Mine, that the Mine has ignored or neglected the victims of those alleged abuses.
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1. Introduction
International human rights law prohibits discrimination against women in their enjoyment of
all human rights and the fundamental freedoms enshrined in the Universal Disclamation of
Human Rights (UDHR) 1948.1 While non-discrimination against women is an essential
component to the realisation of women’s rights in law and practice, its comparative approach
measures women’s equality against men’s enjoyment of rights, reinforcing the masculinity of the
universal principle of human rights law, whose rights are fully promoted and explicitly protected.
To the extent that violations experienced by women is exclusively or primarily expressly and
recognised in the founding declarations and human rights instruments. Thus, attaining equality
between women and men and eliminating all forms of discrimination against women are
fundamental human rights and United Nations values.2 Women around the world nevertheless
regularly suffer violations of their human rights throughout their lives, and realising women’s
human rights has not always been a priority for the vast national states.3 Achieving equality
between women and men requires a comprehensive understanding of the ways in which women
experience discrimination and are denied equality so as to develop appropriate strategies to
eliminate such discrimination.
Also, the United Nations has a long history of addressing women’s human rights and much
progress has been made in securing women’s rights across the world in recent decades.4
However, important gaps remain and women’s realities are constantly changing, with new
manifestations of discrimination against them regularly emerging.5 Some groups of women face
additional forms of discrimination based on their age, ethnicity, nationality, religion, health
status, marital status, education, disability and socioeconomic status, among other grounds.6
These intersecting forms of discrimination must be taken into account when developing
measures and responses to combat human rights violations against women at both the national
1
Universal Declaration of Human Rights (United Nations Publications 2008).
2

Hilkka Pietilä and Jeanne Vickers, Making Women Matter: the Role of the United Nations (Zed Books 1990).

3

Newman Wadesango, Symphorosa Rembe and Owence Chabaya, ‘Violation of Women’s Rights by
Harmful Traditional Practices’ (2011) 13 (2) Anthropologist 121, 129.
4
Julie Stone Peters and Andrea Wolper, eds. Women's Rights, Human Rights: International Feminist
Perspectives (Routledge 2018).
5
Jennifer L.Berdahl and Celia Moore, .Workplace Harassment: Double Jeopardy for Minority
Women’ (2006) 91 (2) Journal of Applied Psychology 426.
6
Raymond F Gregory, Women and Workplace Discrimination: Overcoming Barriers to Gender Equality
(Rutgers University Press 2003).
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and international level.7 In 1945, the Charter of the United Nations (UN Charter) recognised the
principle that human rights and fundamental freedoms should be enjoyed by everyone ‘without
distinction as to sex.8 In addition, it is affirmed in the Universal Declaration of Human Rights
1948 that;
‘Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of
any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin,
property, birth or other status. Furthermore, no distinction shall be made on the basis of the political,
jurisdictional or international status of the country or territory to which a person belongs, whether it be
independent, trust, non-self-governing or under any other limitation of sovereignty.’9

What is important to note from the text of the UDR 1948 is that, international human rights
instruments have repeatedly affirmed that women and men must equally enjoy the human rights
they enumerate, without discrimination on the ground of sex.10 This new age of universal human
rights promised women, for the first time in international law, the full recognition of their
humanity, marking a decisive break with the long-standing legal representation of women as
lacking full legal and civil capacity.11 Significantly, the promise of equality also extended to the
private realm of the family.12 In this understanding women were no longer to be treated as the
dependents of men, or as the property of their fathers or husbands.

7

United Nations Human Rights Commissioner, Women`s Rights are Human Rights (United Nations Press 2014)

8

Dan Sarooshi, The United Nations and the Development of Collective Security: The delegation by the UN Security
Council of its Chapter VII Powers (Oxford University Press 1999).

9

UN General Assembly, Universal Declaration of Human Rights, 10 December 1948, 217 A (III)
<http://www.refworld.org/docid/3ae6b3712c.html> accessed 19 August 2018.

10

Ibid. Article 16 (1) ‘Men and women of full age, without any limitation due to race, nationality or religion, have
the right to marry and to found a family. They are entitled to equal rights as to marriage, during marriage
and at its dissolution.’

11

Charlotte Bunch, Women's Rights as Human Rights: Toward a Re-vision of Human Rights’ (1990) 12 Human
Rights Quarterly 486.

12

UN General Assembly, International Covenant on Civil and Political Rights, 16 December 1966, United
Nations, Treaty Series, vol. 999, p. 171< http://www.refworld.org/docid/3ae6b3aa0.html >accessed 19
August 2018 1.. The
family is the natural and fundamental group unit of society and is entitled to protection by society and the
State.
2. The right of men and women of marriageable age to marry and to found a family shall be recognized.
3. No marriage shall be entered into without the free and full consent of the intending spouses.
4. States Parties to the present Covenant shall take appropriate steps to ensure equality of rights and
responsibilities of spouses as to marriage, during marriage and at its dissolution. In the case of dissolution,
provision shall be made for the necessary protection of any children.
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Yet there has been widespread resistance to taking these obligations seriously in some national
states,13 as evidenced by the many sweeping reservations to the Convention on the Elimination
of All Forms of Discrimination Against Women (CEDAW),14 some of which clearly defeat its
object and purpose.15 As noted by the former UN High Commissioner for Human Rights Arbour
in a statement to the Human Rights Council in 2008,
‘women and girls continue to be regarded as lesser beings in many corners of the world’, despite the
adoption of the Universal Declaration of Human Rights (UDHR) 60 years earlier.16 Restrictions on
women’s freedom of movement, discriminatory property and inheritance laws, and practices such as male
guardianship continue to17 ‘put women at the risk of being subjected to abuse, violence and oppression,
both inside and outside their homes’.18

This is partly because international law and human rights have failed to understand the conceptual
parameter of what constitutes women`s rights and the legal element of human rights. In some
countries, past hard-won advances towards the recognition of women’s rights are now under threat,
or have been wound back, in the face of cultural or religious ‘fundamentalisms’19 or in the name of
thwarting international terrorism.20 The United Nations defines violence against women as ‘any act
of gender-based violence that results in, or is likely to result in, physical, sexual or mental harm or
suffering to women, including threats of such acts, coercion or arbitrary deprivation of liberty,
whether occurring in public or in private life.’21 It includes: domestic violence (this includes
violence from an intimate partner and family members), rape and other forms of sexual violence,
female genital mutilation, early and forced marriage, economic control, coercion and emotional
abuse, but it takes many forms. This violation constitutes the abuse of
13

Lila Abu‐Lughod, ‘Do Muslim Women Really Need Saving? Anthropological Reflections on Cultural Relativism and
Tts Others’ (2002) 104 (3) American Anthropologist 783, 790.

14

International Convention on the Elimination of All Forms of Discrimination Against Women (adopted
18 December 1979, entered into force 3 September 1981) (CEDAW)
15
Belinda Clark, ‘The Vienna Convention Reservations Regime and the Convention on Discrimination against
Women’ (1991) 85 (5) American Journal of International Law 281, 321.
16
‘Statement by Louise Arbour, UN High Commissioner for Human Rights, on the occasion of the 8th
Session of the Human Rights Council’, Meeting on Human Rights of Women, Geneva, 5 June 2008.
17

Report of the Secretary-General, ‘In-depth study on all forms of violence against women’, A/61/122/Add.1, 6 July

18

Ibid.

2006, para 58
19
20

Ibid.
Susan Faludi, The Terror Dream: Fear and Fantasy in post-9/11 America (Macmillan 2007).

21

Charlotte Watts and Cathy Zimmerman, ‘Violence against Women: Global Scope and Magnitude’ (2002)
359 (9313) The lancet 1232, 1237.
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women's fundamental human rights, often with devastating consequences and negative impact on
individual women’s livelihoods.22
Though, there are several international human rights agreements which require states to prevent
and respond to violence against women, such as UDR 194823 and the ICCPR 1966.24 However,
it can be contest that legislation alone is not enough, it must be promoted and enforced at
national court or by appropriate legal authority. Support services must be available to women
escaping violence, including access to shelters. Nonetheless, ultimately the key to ending
violence against women and girls is in transforming traditional gender roles and power relations,
changing the attitudes and beliefs which allow violence to continue. Although, it is possible to
argue that the grim reality is that women fare considerably worse than men on almost every
indicator of social well-being, despite the assumption by all states of at least some international
legal obligations to promote their equal enjoyment of human rights, and despite many good
intentions. Violence against women continues to be pervasive around the world, endangering
women’s lives in both public and private spheres without any protection for the victims.25
A research by the World Health Organisation estimates that, every day, 1,500 women and girls
die of preventable complications related to pregnancy and child-birth.26 As an international
group of eminent global leaders, brought together by Mandela, recently observed, religious
teachings and customary practices;
‘have been [mis]used throughout the centuries to justify and entrench inequality and discrimination
against women and girls’, denying them ‘fair access to education, health, employment, property and
influence within their own communities.’27

Despite these development, women’s inequality is still widely regarded as ‘natural’ and as
prescribed by religious teachings and cultural traditions.28 Even though the lack of political will
22

Hersh Lauterpacht, International Law and Human Rights (Shoe String PressInc 1950).
23

Johannes Morsink, The Universal Declaration of Human Rights: Origins, Drafting, and Intent (University of
Pennsylvania Press 1999).

24
25

Rights, Cultural, and Political Rights ICCPR, ‘International Covenant on Economic, Social and Cultural Rights’
(1966) Office of the United.

Ibid (no 15).
26

Human Rights Council, ‘Preventable maternal mortality and morbidity and human rights’, Res 11/8, 27th
meeting, 17 June 2008, paras 1 and 2.

27

The Elders, ‘Equality for Women and Girls’, 2 July 2009, < http://www.theelders.org/womensinitiatives>
accessed 19 august 2018.
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presents an extremely significant barrier to the realisation of women’s rights and equality at
national level in some states, it is not the only problem. International human rights law itself
presents some obstacles for the realisation of women`s right.29 As stated by Douzinas, human
rights ‘construct humans’, rather than the reverse, and therefore ‘[a] human being is someone
who can successfully claim rights.30 This presents a conundrum for women’s human rights
advocates because, in crafting laws that respond to the gendered realities of women’s lives, there
is the risk of reconstituting gender stereotypes through reproducing those realities, rather than
challenging them. At the same time, ‘special’ measures designed to address women’s specific
injuries and disadvantage continue to affirm the maleness of the universal subject of human
rights law, who needs no special enumeration of his gender-specific injuries.31 In the words of
Charlesworth the ‘paradox of feminism’; whether women’s rights are best protected through
general norms that treat women as the same as men, or through specific norms applicable only to
women.32
A possible implication is that, the paradox forces the legal systems to ask hard questions
about how women’s inclusion as full subjects the universal regime of human rights law might be
achieved. Thus, this article examines women’s equality and rights through international human
rights law and discusses some of the ongoing dilemmas facing the enforcement of human rights
at domestic courts, where the corporation have violated the rights of women through it business
activities. The first section of the article will discuss the treatment of women in international law
prior to the adoption of the UN Charter, in order to emphasise the significance of the shift to the
promotion of women’s rights across the globe, the second part of the article will focus on the
international legal instrument available for women to enforce their rights, while the third part
looks at a case studying of unreported allegations of sexual abuse at the Barrick Gold’s North
Mara Mine, before concluding on an initiative which human rights advocates could deploy to
protect women rights.

28

Xiaorong Li, ‘Gender Inequality in China and Cultural Relativism’ (1995) 20 Women, Culture, and
Development 407, 426.

29

Michael O’Flaherty and John Fisher, ‘Sexual Orientation, Gender Identity and International Human Rights Law:
Contextualising the Yogyakarta Principles’ (2008) 8 (2) Human Rights Law Review 207, 248.

30
31

Costas Douzinas, ‘The end (s) of Human Rights’ (2002) 26 Melbourne University Law Review 445.
Dianne Otto, ‘Lost in Translation: Re-scripting the Sexed Subjects of International Human Rights Law’ (2006).

32

Hilary Charlesworth, ‘Not waving but Drowning: Gender Mainstreaming and Human Rights in the United
Nations (2005) 18 Harvard Human Rights journal 1.
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2. History of International Human Rights Laws and Mechanisms
2.1. Human Rights Treaties Post 1948
After the adoption of the Universal Declaration, the Commission on Human Rights began
drafting two human rights treaties, the International Covenant on Civil and Political Rights33 and
the International Covenant on Economic, Social and Cultural Rights.34 Together with the
Universal Declaration, these make up the International Bill of Human Rights.35 The provisions
of the two Covenants, as well as other human rights treaties, are legally binding on the States that
ratify or accede to them. States that ratify these treaties periodically report to bodies of experts,
which issue recommendations on the steps required to meet the obligations laid out in the
treaties. These treaty-monitoring bodies also provide authoritative interpretations of the treaties
and, if States have agreed, they also consider individual complaints of alleged violations.36
Both Covenants use the same wording to prohibit discrimination based on, inter alia, sex (art. 2),
as well as to ensure the equal right of men and women to the enjoyment of all rights contained in
them (art. 3). The ICCPR guarantees,37 among other rights, the right to life, freedom from
torture, freedom from slavery, the right to liberty and security of the person, rights relating to due
process in criminal and legal proceedings, equality before the law, freedom of movement,
freedom of thought, conscience and religion, freedom of association, rights relating to family life
and children, rights relating to citizenship and political participation, and minority groups’ rights
to their culture, religion and language.38 The International Covenant on Economic, Social and
Cultural Rights guarantees, for instance, the right to work, the right to form trade unions, rights
relating to marriage, maternity and child protection, the right to an adequate standard of living,
the right to health, the right to education, and rights relating to culture and science.39

33

UN General Assembly, Optional Protocol to the International Covenant on Civil and Political Rights, 19

December
1966, United
Nations,
Treaty
Series,
vol.
<http://www.refworld.org/docid/3ae6b3bf0.html>accessed 21 August 2018.
34

999,

p.

171

UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December

1966, United
Nations,
Treaty
Series,
vol.
3, <http://www.refworld.org/docid/3ae6b36c0.html>accessed 21 August 2018.

993,

35

Amnesty International Publications, International Bill of Human Rights (1978).
36

For more information on the human rights treaty system, see OHCHR, Fact Sheet No. 30: The United Nations
Human Rights Treaty System and OHCHR, Fact Sheet No. 7: Individual Complaint Procedures under the
United Nations Human Rights Treaties.

37
38

Robert WHoag, International Covenant on Civil and Political Rights: Encyclopedia of Global Justice (Springer
Dordrecht 2011).

United Nations, ‘International Covenant on Civil and Political Rights’ (1988)15 Annual review of population

law 148.
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2.2. The Convention on the Elimination of All Forms of Discrimination against
Women
In 1967, United Nations Member States adopted the Declaration on the Elimination of
Discrimination against Women, which states that discrimination against women is an offence
against human dignity and calls on States to ‘abolish existing laws, customs, regulations and
practices which are discriminatory against women, and to establish adequate legal protection for
equal rights of men and women.’40 Less than a year later a proposal for a legally binding treaty
on women’s rights was made. The Convention on the Elimination of All Forms of
Discrimination against Women was adopted by the General Assembly in 1979.41 Its preamble
explains that, despite the existence of other instruments, women still do not enjoy equal rights
with men.42
The Convention articulates the nature and meaning of sex-based discrimination, and lays out
State obligations to eliminate discrimination and achieve substantive equality that is, equality in
outcome. As with all human rights treaties, only States incur obligations through ratification.
However, the Convention articulates State obligations to address not only discriminatory laws,
but also practices and customs, and discrimination against women by private actors.43
Nonetheless, a point to note here is that the Convention have failed to lay appropriate procedures
for the state to take, in order to implement or achieve the human rights duties imposed on the
members. The fundamental flaw in this Conventions is one of liability, remedy and enforcement.
Even though the text of the Convention is clear on its face, there still exists a lack of liability,
remedy and enforcement. Without these three elements [liability, remedy and enforcement] it is
difficult to see the significant effect this Convention will have on the national legal system or
change of attitude at the national level.

39

Covenant on Economic, Social and Cultural Rights: Economic, Social and Cultural Rights (Routledge 2017).

40

United Nations. General Assembly. Convention on the Elimination of all forms of Discrimination against Women (UN
1979).

41

Charlotte Bunch, ‘Women's Rights as Human Rights: Toward a Re-Vision of Human Rights’ (1990) 12 Human
Rights Quarterly 486.

42

Julie A Minor, ‘An Analysis of Structural Weaknesses in the Convention on the Elimination of All Forms of
Discrimination Against Women’ (1994) 24 Georgia Journal of International & Comparative Law 137.

43

Laura Reanda, ‘Human Rights and Women's Rights: The United Nations Approach’ (1981) 3 Human Rights
Quarterly 11.
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Though, with these general principles as an overarching framework, the specific obligations of
States to eliminate discrimination against women in political, social, economic and cultural fields
are laid out in 16 substantive articles.44 The Convention covers both civil and political rights
(rights to vote, to participate in public life, to acquire, change or retain one’s nationality, equality
before the law and freedom of movement) and economic, social and cultural rights (rights to
education, work, health and financial credit).45 The Convention also pays specific attention to
particular phenomena such as trafficking, to certain groups of women, for instance rural women,
and to specific matters where there are special risks to women’s full enjoyment of their human
rights, for example marriage and the family.46
The Convention defines discrimination in its article 1 “any distinction, exclusion or restriction
made on the basis of sex which has the effect or purpose of impairing or nullifying the
recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of
equality of men and women, of human rights and fundamental freedoms in the political,
economic, social, cultural, civil or any other field.’47 In critical examining the Convention, what
is clear is that discrimination encompasses any difference in treatment on the grounds of sex
which:
•

Intentionally or unintentionally disadvantages women;

•

Prevents society as a whole from recognising women’s rights in both the private and the
public spheres;

•

Prevents women from exercising the human rights and fundamental freedoms to which
they are entitled.48

44

Julia Ernst, ‘US Ratification of the Convention on the Elimination of all Forms of Discrimination Against
Women’(1995) 3 Michigan Journal of Gender & Law 299.

45

Noreen Burrows, ‘The 1979 Convention on the Elimination of all Forms of Discrimination against
Women’ (1985) 32 (2) Netherlands International Law Review 419, 460.

46

Sarah C Zearfoss, ‘Note, the Convention for the Elimination of All Forms of Discrimination against Women:
Radical, Reasonable, or Reactionary’ (1990) 12 Michigan Journal of International Law 903.

47

Andrew C Byrnes, ‘The Other Human Rights Treaty Body: The Work of the Committee on the Elimination of
Discrimination Against Women’ (1989) 14 Yale Journal of International Law 1.

48

Natan Lerner, The UN Convention on the Elimination of All Forms of Racial Discrimination: A Commentary.
[Published for the Institute of Jewish Affairs, London, in Association with the World Jewish Congress]
(Brill 1980).
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Although, the Convention also specifies the different ways in which State parties are to eliminate
discrimination, such as through appropriate legislation prohibiting discrimination, ensuring the
legal protection of women’s rights, refraining from discriminatory actions, protecting women
against discrimination by any person, organisation or enterprise, and modifying or abolishing
discriminatory legislation, regulations and penal provisions. The Convention foresees that
achieving equality may require positive action on the part of the State to improve the status of
women in good faith. This means that to accelerate women’s actual equality in all spheres of life,
States are permitted to use temporary special measures for as long as inequalities continue to
exist. Having said that, the Convention thus reaches beyond the narrow concept of formal
equality and aims for equality of opportunity and equality of outcome, but there still exists a gap
in implementation and enforcement of the Convention at the domestic level. However, the
temporary special measures are both lawful and necessary to achieve these goals. In principle,
these measures should be removed once equal status has been achieved, but recent evidence of
women`s rights violations show otherwise.49 Importantly, the Convention adds new, substantive
provisions to the other instruments which also deal with equality and non-discrimination. Article
5 establishes that in addition to recognising women’s legal equality and promoting their de facto
equality, States should also strive to eliminate the social, cultural and traditional patterns that
perpetuate harmful gender stereotypes and to create an overall framework in society that
promotes the realisation of women’s full rights.50

2.3. Other International Legal Instruments
Also, the Convention on the Rights of the Child (art. 2)51 and the Convention on the Protection
of the Rights of All Migrant Workers and Members of Their Families (art. 7) also prohibit
discrimination based on sex.52 The Convention on the Rights of Persons with
49

Catharine A MacKinnon, Rape, genocide, and women’s human rights; Genocide and Human Rights (Routledge
2017).

50

Venkatraman, Bharathi Anandhi. "Islamic States and the United Nations Convention on the Elimination of all Forms of
Discrimination against Women: Are the Shari'a and the Convention Compatible’ (1994) 44 American

University Law Review 1949.
51
52

Unicef, Implementation Handbook for the Convention on the Rights of the Child (Unicef 2007).
Carla Edelenbos, ‘The International Convention on the Protection of the Rights of all Migrant Workers and

12

Global Legal Review (GLR) Justice Reviewed
Disabilities (art. 6) recognises the multiple discrimination that women with disabilities are
subjected to, and requires State parties to address this by taking ‘all appropriate measures to
ensure the full development, advancement and empowerment of women’ in the enjoyment of
their human rights.53 In its general recommendation No. 25 (2000) on gender-related dimensions
of racial discrimination, the Committee on the Elimination of Racial Discrimination, which
oversees compliance with the International Convention on the Elimination of All Forms of
Racial Discrimination, also recognised the gender dimensions of racial discrimination and said it
would ‘endeavour in its work to take into account gender factors or issues which may be
interlinked with racial discrimination.’54 The Committee against Torture, which monitors the
Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment,
also regularly addresses issues of violence against women and girls.55

2.4. Western Hegemonic Values
However, it often argued that human rights law and Convention began in the West.56 While one
can contest whether it is possible (or purposeful) to seek locating the birthplace of human rights
law, in contradistinction from its development, not many will argue that human right law faces
severe challenges in enforcing women`s rights in developing world in contrast to the developed
world. In the developing world, the first problem of human rights law is lack of its popularity.
This can be seen through a combination of lack of awareness, of most legal experts, about the
utility and relevance of human rights law to their societies.57 Also, the marketing of international
institution and materials, has almost a Western bias: international institutions such as the United
Nations, and other international institutions such as the World Bank, are all located in the West
and are seen to enforce West notion of human rights.
Most importantly human rights law books report cases and jurisdictions that are preponderant
Western as if cases and courts in developing countries make no contribution to human rights law
Members of their Families’ (2005) 24 (4) Refugee Survey Quarterly 93, 98.
53

Aart Hendricks, ‘UN Convention on the Rights of Persons with Disabilities’ (2007) 14 European Journal of
Health Law 273.

54

Gay JMcDougall, ‘Toward a Meaningful International Regime: the Domestic Relevance of International Efforts to
Eliminate all forms of Racial Discrimination’(1996) 40 Howard Law Journal 571.

55
Maxime Tardu, ‘The United Nations Convention against Torture and other Cruel, Inhuman or Degrading Treatment or
Punishment; International Geneva Yearbook (Springer Dordrecht 1988).
56

Sally Engle Merry, Human Rights and Gender Violence: Translating International Law into Local Justice
(University of Chicago Press 2009).

57

David L Richards, Ronald D Gelleny and David H Sacko, ‘Money with a Mean Streak? Foreign Economic
Penetration and Government Respect for Human Rights in Developing Countries’ (2001)45 (2)
International Studies Quarterly 219, 239.
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development. This itself have created a fundamental gap in enforcing women`s rights at national
level in developing countries. Similarly, the Western view and bias approach to the enforcement
of human rights and women`s at the international served as an obstacle for the recognition and
development of women`s rights across the globe. In general, addressing the problematic aspect
of women`s call these calls for a greater balancing acts in the citing and administration of
international institutions; it requires a more even coverage of women`s rights across the globe; it
necessitates making women`s right more visible to developing countries, and making their
contributions to the development of human right law more visible to the world. On their own,
developing countries must also do more to popularize women`s rights in their academic
curricula, expose their judges more greatly to human rights law, and afford international lawyers
from the developing countries more opportunity in the dissemination and practice of human
rights law.

3. Regional Human Rights Instruments
3.1. Treaties
In addition to international human rights standards, regional human rights treaties, too, include
crucial provisions aimed at promoting and protecting women’s human rights.58 The African
(Banjul) Charter on Human and Peoples’ Rights was adopted in 1981 by the Organisation of
African Unity.59 Its article 2 prohibits discrimination on any grounds, including sex, in the
enjoyment of the rights guaranteed by the Charter. Article 18 specifically mentions the obligation
of African States to ‘ensure the elimination of every discrimination against women and also
ensure the protection of the rights of the woman and the child as stipulated in international
declarations and conventions.’60 The Charter’s Protocol on the Rights of Women in Africa
(Maputo Protocol) was adopted in 2003.61

58

59

Regional human rights treaties also have oversight mechanisms to assess compliance with their provisions by the
States that have ratified them. These include the African Commission on Human and Peoples’ Rights, the
Inter-American Commission on Human Rights and the Inter-American Court of Human Rights, the Council
of Europe and the European Court of Human Rights. Some of their work is highlighted in this publication.

African Union, ‘African (Banjul) Charter on Human and Peoples’ Rights’ (2015).
60

Richard N Kiwanuka, ‘The Meaning of “People” in the African Charter on Human and Peoples’ Rights’ (1988) 82
(1) American Journal of International Law 80,101.

61

Frans Viljoen, ‘An Introduction to the Protocol to the African Charter on Human and Peoples' Rights on the Rights
of Women in Africa’ (2009)16 Washington and Lee Journal of Civil Rights and Social Justice 11.
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The Charter of the Organisation of American States includes a non-discrimination provision in
its chapter II, article 3 (l), and the American Convention on Human Rights in its article 1.
Moreover, in 1994 the Organisation adopted the Inter-American Convention on the Prevention,
Punishment and Eradication of Violence against Women (Belém do Pará Convention).62The
European Convention on Human Rights and Fundamental Freedoms prohibits discrimination on
any grounds, including sex, in the enjoyment of rights contained in the Convention (art. 14).63
Since 1998 individuals can bring complaints to the European Court of Human Rights based on
allegations of violations of the Convention.64 In 2011 the Council of Europe adopted a new
Convention on preventing and combating violence against women and domestic violence
(Istanbul Convention).65 Regional political organisations, including the Association of Southeast
Asian Nations, the South Asian Association for Regional Cooperation, the Economic
Community of West African States and the Southern African Development Community, have
also adopted protocols and resolutions and issued declarations pertaining to women’s human
rights. All these human rights instruments show that there has been a significant development of
women`s rights instrument at the international level. Despite this, women rights violations are
still being documented across the globe,66 which does highlight the failure in the current
international human rights system.

3.2. Conferences
Though there is something to celebrate for, women’s rights have been at the heart of a series of
international conferences that have produced significant political commitments to women’s
human rights and equality. Starting in 1975, which was also International Women’s Year,
Mexico City hosted the World Conference on the International Women’s Year, which resulted in
the World Plan of Action and the designation of 1975–1985 as the United Nations Decade for
Women.67 In 1980, another international conference on women was held in Copenhagen and the
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Convention on the Elimination of All Forms of Discrimination against Women was opened for
signature.68 The third World Conference on Women was held in Nairobi, with the Committee on
the Elimination of Discrimination against Women having begun its work in 1982.
These three world conferences witnessed extraordinary activism on the part of women from
around the world and laid the groundwork for the world conferences in the 1990s to address
women’s rights, including the Fourth World Conference on Women held in Beijing in 1995. In
addition, the rights of women belonging to particular groups, such as older women, ethnic
minority women or women with disabilities, have been also addressed in various other
international policy documents such as the International Plans of Action on Ageing (Vienna,
1982 and Madrid, 2002), the Durban Declaration and Programme of Action (2001) and the
World Programme of Action concerning Disabled Persons (1982). Thus, it possible to argue that
women`s rights have entered a new face, where the national legal system will be able to enforce
the rights of women in its jurisdiction. Even though the might be a strong argument against
enforcing women`s rights at some legal system due to governance and jurisdictional gap, I argue
that this is the best way forward if we are to achieve a full woman`s rights enforcement.

4. The Disparities between the concept of Women`s Rights and
International Law
4.1. Status of Women in International Legal Texts before 1945
Since the founding of the United Nations, equality between men and women has been among the
most fundamental guarantees of human rights.69 Adopted in 1945, the Charter of the United
Nations sets out as one of its goals ‘to reaffirm faith in fundamental human rights, in the dignity
and worth of the human person, [and] in the equal rights of men and women’.70
68
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Furthermore, Article 1 of the Charter stipulates that one of the purposes of the United Nations is
to promote respect for human rights and fundamental freedoms “without distinction as to race,
sex, language or religion”. This prohibition of discrimination based on sex is repeated in its
Articles 13 (mandate of the General Assembly) and 55 (promotion of universal human rights).71
In 1948, the Universal Declaration of Human Rights was adopted.72 It, too, proclaimed the equal
entitlements of women and men to the rights contained in it, ‘without distinction of any kind,
such as sex,73 In drafting the Declaration, there was considerable discussion about the use of the
term ‘all men’ rather than a gender-neutral term.1 The Declaration was eventually adopted using
the terms ‘all human beings’ and ‘everyone’ in order to leave no doubt that the Universal
Declaration was intended for everyone, men and women alike.74 While the UN Charter was the
first international treaty to promote women’s equality with men, it was not the first time that
women were constituted as a category in international law. This part of the article will briefly
describe how women appeared in earlier international legal texts before examining how women’s
rights were recognised by the foundational human rights instruments. Although the idea of
women’s equality with men was a radical and visionary development, of great importance to
women (and men), it is argued that this approach failed to acknowledge the specificity of many
human rights violations suffered exclusively or predominantly by women and therefore failed to
construct them as fully human. The key problem with this explanation is that the international
legal system has always seen women`s rights as a secondary right, instead of including women`s
rights as a fundamental part of human dignity. Before 1945, international law had taken a
paternalistic or ‘protective’ approach to women, treating them as the property, extension or
dependents of men, as primarily mothers and wives, and as incapable of full autonomy and
agency.75 One major drawback of this approach is that international law did not see women as
right bearer, but rather secondary rights holder. This view by the international legal system have
71

Bruno Simma, Hermann Mosler, Andreas Paulus and Eleni Chaitidou, eds. The Charter of the United Nations: a
Commentary (Vol. 1. Oxford: Oxford University Press 2002).

72

Josef L Kunz, ‘The United Nations Declaration of Human Rights’ (1949) 43 (2) American Journal of
International Law 316, 323.

73

Antônio Augusto Cançado Trindade, ‘Universal Declaration of Human Rights’ (2008) Audiovisual Library of
International Law.

74

James W Nickel, Making Sense of Human Rights: Philosophical Reflections on the Universal Declaration of
Human Rights (University of California Press 1987).

75

Natalie Kaufman Hevener, ‘International Law and the Status of Women: An Analysis of International Legal
Instruments Related to the Treatment of Women’ (1978) 1 Harvard Women's Law Journal 131.

17

Global Legal Review (GLR) Justice Reviewed
created fundamental flaws in women`s rights since the beginning of the international law.76
Similarly, women were valued for their pre-marriage chastity, their prioritisation of motherhood
and domesticity, and their acceptance of the heterosexual family hierarchy and the paternal
protection of the state and its laws. Therefore, what have been clear before 1945 is that
international law saw women as sex objects and called ‘bid’ for those they considered attractive
and ‘offer only’ for those they disliked.
This flawed perception of international law allows men to say what they liked. A possible
explanation for this might be that international law view women`s rights in a different conceptual
parameter. What this means is that women`s rights did not exist under the international legal system,
but can only exist under the rights of men. Also, the laws of war, for example, required an occupying
power to respect ‘family honour and rights,’ treating women as part of (male) family property and
reputation to be protected by the law.77 Early international labour conventions prohibited women
from certain types of work, like night work and mining, on the basis that this interfered with their
domestic and reproductive responsibilities.78 Anti-trafficking conventions made women’s consent to
working in the sex industry irrelevant, thereby treating all sex workers as victims, needing rescue and
rehabilitation.79 None of these conventions constructed women as rights bearers. Instead, women
were granted ‘protections’, sometimes in the form of ‘privileged’ treatment, because of their socially
ascribed secondary status.

4.2. Recognition of Women’s Rights Under International HR Instruments
Following World War II, the shift from protectionism to universal human rights promised to
recognise women as fully human, for the first time, by granting them the same human rights as men.
This is the first effort for achieving women’s equality that is adopted by the drafters of the Universal
Declaration of Human Rights 1948.80 At this point the UDHR 1948 prohibit discrimination based
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on sex in the enjoyment of universal rights and freedoms.81 This approach was chosen instead of
recognising rights that were specific to women’s experience, fearing the latter would
compromise the idea of ‘universality’ and wrongly emphasise women’s difference from men
rather than their common humanity.82 In transforming the UDHR into legally binding
instruments, the International Covenant on Economic, Social and Cultural Rights (ICESCR) and
the ICCPR followed suit, relying largely on the prohibition of sex discrimination in the
enjoyment of the rights they enumerated to achieve women’s equality.83
As the Covenants did not define ‘discrimination’ or ‘equality’, it was not clear whether states parties
were expected to achieve formal or substantive equality. Nevertheless, an additional provision was
included as common article 3 of the Covenants, which required states parties to ensure ‘the equal
right of men and women to the enjoyment of all [rights] set forth in the present Covenant’, indicating
that special attention must be paid to achieving women’s equality and, by the use of the term
‘enjoyment’, suggesting that equality in outcome (substantive equality) was the goal.84 The duties is
to ensure that women enjoy the same rights as men was a very significant step forward for women.
States parties were required to treat women and men alike when they are in a comparable situation.
Think, for example, of the importance to women of the universal franchise, the freedom to move and
to express their opinions to the same extent as men, of equal pay and education on the same basis as
men. In addition, the unprecedented acknowledgment that women and men ‘are entitled to equal
rights as to marriage, during marriage and at its dissolution’85 broke through the tradition in liberal
legal thinking that exempted the private sphere from legal scrutiny,86 although this development was
in tension with
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state’s responsibilities to protect the institution of the family and enshrine the right to privacy
within families.87
For many Non-Western women, the issue of private actors violating their rights was not only a
concern within their communitarian and extended-family networks, but also an issue of the
unregulated activities of global private actors, like transnational corporations and banks.88 These
developments left little doubt that the differences between women and men that had previously
been treated as immutable and used to justify women’s inequality, were to be understood as
socially constructed and therefore changeable. At the same time this fact have neglected the
broader spectrum of the problem and exclude the problems that Western women went through
before and after the war. In addition, international human rights law had the potential to
challenge the ‘naturalness’ of many discriminatory beliefs and practices, and assist in the task of
changing oppressive stereotypes about ‘women’ and, simultaneously, challenging dominating
stereotypes about ‘men’. While clearly ground-breaking, the preferred method of realising
women’s full humanity by promoting their equal and non-discriminatory enjoyment of human
rights soon proved to have a number of problems, both conceptually and in practice. After
explaining the instrument developed to enforce women`s rights, the next section of this article
will focus on a case study on women`s rights violation.

5. Gaps in Public and Private Sector Accountability
5.1. The Case of North Mara Gold Mine Limited
The North Mara Gold Mine Ltd (‘NMGML’ or ‘the Mine’) provide its position on what are very
serious and troubling allegations now raised by MiningWatch Canada (‘MiningWatch’).89 Titled
‘Women Speak Out About

Abuse at Barrick Gold’s North Mara Mine in Tanzania’,

MiningWatch’s new blog post and video incorrectly suggest that there are new and previously
unreported allegations of sexual abuse at the Mine, which and that the Mine has ignored or
neglected the victims of those alleged abuses. According to the Mine itself, the video itself
shows this not to be true, however, it does not discuss or raise new allegations of abuse and, as
far as the Mine is aware, there have not been any such new allegations. At Barrick's
controversial North Mara gold mine in Tanzania, investigators have interviewed about 10
87
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women who allege that they were arrested at the mine site and sexually assaulted by company
security guards or Tanzanian police over the past several years. The allegations were discovered
in the course of a review into a separate human-rights issue at the mine. A preliminary
investigation by Barrick's subsidiary, African Barrick Gold, found that the allegations were
credible. African Barrick has sent in a team of independent investigators, headed by a former
Australian police detective, to gather evidence in the case. The company has also given the
evidence to the Tanzanian police, who have promised their own high-level investigation. The
company says it is insisting on a full police investigation.

In most or all of the cases, the women told the investigators that they were taken to holding cells
and coerced into sex by police and security guards, who threatened them with imprisonment if
they refused. Barrick said the allegations were highly disturbing and will be fully investigated
and publicly reported. It also pledged to dismiss any employee involved in human-rights
violations, or any employee who has knowledge of human-rights abuses and fails to report them.
“Barrick is deeply distressed by the evidence that has emerged,” the company said.

“These deplorable crimes, if confirmed, are neither acceptable nor excusable. They send a clear
message to us that we have not met the promises we have made to the community, and to
ourselves, to pursue responsible mining in every location where we and our affiliates operate.
We can, and will, do more.” For years, thousands of impoverished villagers around North Mara
have routinely invaded the mine to grab rocks from its waste heaps, which can be processed into
tiny bits of gold. There are daily confrontations between the invaders and the mine's security
guards, usually reinforced by Tanzanian police.

On May 16, when an estimated 1,500 people invaded the mine, police opened fire and killed
seven of them, according to a statement by Barrick. Twelve others were injured by the police
gunfire. Police commanders have insisted that the police were acting in self-defence. In previous
clashes at North Mara over the past several years, at least seven other people and perhaps many
more have been shot dead by police, according to Tanzanian media and other reports. Witnesses
say the invaders are generally unarmed, although some carry hammers to break up the waste
rocks and some throw stones at security vehicles when the guards try to disperse them.
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In the remote highlands of Papua New Guinea, where Barrick owns 95 per cent of the Porgera
gold mine, a report by Human Rights Watch this year concluded that the mine's private security
force is implicated in “a pattern of violent abuses, including horrifying acts of gang rape.” The
report documented five alleged incidents of gang rape by mine security personnel in 2009 and
2010, and a sixth case in 2008. One woman said she was gang raped by six guards after one of
them kicked her in the face and shattered her teeth. Another said she and three other women were
raped by 10 security guards, who forced her to swallow a used condom.

After it was contacted by the human-rights group, Barrick launched a series of investigations and
eventually acknowledged there was disturbing evidence of abuses by some of its security
personnel. It dismissed a number of employees, including some who knew of the misconduct and
failed to report it. It also requested a police investigation, which led to a number of arrests. The
background on historical allegations of abuse and remedy provided The Mine has been engaging
for many years with the challenges facing the women of North Mara.90 As the Mine reported to
Business and Human Rights 2011 (with an update in 2013), the Mine heard disturbing
allegations regarding sexual assaults committed by Mine security or members of the Tanzanian
Police Force against women trespassing on the mine site or in neighbouring communities in
2011. Ultimately, the Mine decided to provide remedies to the women who made these 2011
allegations, without individual determination whether the allegations were well-founded or could
be proven, and without an assessment or admission of any legal liability or accountability on the
Mine requiring it to do so.91 Though the remedies provided were identified through extensive
consultation with the women themselves, and reflected advice from external experts. Since the
women received their remedies during 2013, the recipients have not expressed concerns to the
Mine about their adequacy or appropriateness.92

Commitment to respect human rights The Mine and its parent company Acacia Mining are
steadfast in their commitment to respect for human rights and corporate social responsibility.
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In keeping with those commitments, the Mine operates a Community Grievance Process (‘CGP’)
through which members of the North Mara communities may have grievances regarding possible
adverse impacts, including with respect to human rights, involving the Mine considered and,
where appropriate, responded to with remedies. The Mine has chosen to extend the scope of the
CGP to cover grievances not only about the activities of the Mine but also about the activities of
third parties linked to the Mine or who enter the Mine site on occasion, including the police, to
the extent that impacted community members fail to seek and obtain effective redress from those
third parties through other remedy processes available in Tanzania (e.g. through State-based or
judicial processes). Through the CGP the Mine aims to provide access to remedies that are
proportionate, individually tailored, culturally appropriate and compatible with the nature and
gravity of any adverse impact. Remedies for security-related impacts on human rights are
evaluated against a framework of Tanzanian and international standards for reparation, including
methodologies developed by Tanzanian courts and international human rights tribunals were
never achieved. As a guiding principle though, remedies in the CGP aim to restore, as far as
possible, the situation that existed before the adverse impact occurred, but not to alleviate
underlying or pre-existing economic or social conditions or to enrich an individual recipient.
Separately, the Mine engages with local stakeholders and invests in a range of initiatives in the
area around the mine site as part of the Mine’s broader commitment to promote the development
of sustainable communities at North Mara.
MiningWatch’s assertions have been extensively refuted by the Mine here. MiningWatch’s
assertions may arise from its lack of understanding of or familiarity with the details of the CGP
itself, although the Mine has produced publically available and detailed process documentation
on the business and human rights website. The CGP is explicitly aligned with the United Nations
Guiding Principles on Business and Human Rights (‘UNGPs’) and its effectiveness criteria for
operational-level grievance mechanisms. The Mine’s CGP is not, contrary to MiningWatch’s
apparent assumptions, intended to be a judicial or State-run tribunal, investigating and deciding
90
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on legal liabilities in respect of breaches of the law or human rights violations. Invitation to
return to the CGP The Mine’s CGP is designed and implemented to seek to determine questions
of adequacy or rights-compatibility of remedies, by reference to a sustainable and principled
human rights framework. The fundamental question here in relations to the North Mara Gold
Mine Ltd case, procedure and remedy awarded to the women is one of legal, technical and
enforcement of human rights at the national level. A possible explanation for this is that State are
the sole bearer of human rights duties and are required to enforce human rights law in its
jurisdiction.93 This is because States are the sole holders of human rights and fundamental
freedoms, all individuals, peoples and communities in the exercise of their rights and freedoms,
have the duty and responsibility to respect those of others, and a duty to strive for the promotion
and observance thereof.94 Taken this view, corporation are not require to bear human rights
duties but rather to respect human rights duties enforced by states in its jurisdiction. To
understands why the North Mara Gold Mine Ltd were able to violate the women`s rights in the
first place, one need to first examine the content and scope of the Conventions of human rights.
However, this short article will only focus on the content and scope of the Convention on the
Elimination of All Forms of Discrimination Against Women to explain why the State failed to
protect women`s rights in its jurisdiction.

5.2. The Convention on the Elimination of All Forms of Discrimination
Against Women - An Analysis
In an attempt to counter the marginalisation of women within the general framework and
application of international human rights law at national Sates, the Convention on the
Elimination of All Forms of Discrimination Against Women (CEDAW) was adopted by the UN
General Assembly and opened for ratification in 1979.95 Although CEDAW takes the same
general approach as the Covenants by promoting sex non-discrimination and women’s equality
93
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with men at the national level, it highlights the specificity of women’s experience of
discrimination and advances a strong form of women’s substantive equality as the international
norm. Though this a positive development to women’s rights taken by CEDAW, there still
remain some limitations of enforcing women`s rights at the national level. This section will start
examining the CEDAW to promote a robust understanding of women’s rights: the adoption of a
comprehensive definition of discrimination against women, the promotion of the use of
temporary and permanent ‘special measures’ to address the institutionalised effects of women’s
historical disadvantage and to counter disadvantage that might otherwise be associated with
women’s reproductive functions, and the requirement that states parties tackle the causes of
women’s inequality by promoting social change in all spheres of life, including in families.

5.2.1. Defining ‘Discrimination’
Thus, the initial step towards advancing women’s substantive rights is the provision of a
comprehensive definition of ‘discrimination against women’ in article 1
[it] shall mean any distinction, exclusion or restriction made on the basis of sex which has the effect or
purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital
status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political,
economic, social, cultural, civil or any other field.96

The definition covers a wide range of conduct and, importantly, prohibits discriminatory
treatment (direct discrimination) as well as discriminatory outcome (indirect discrimination), and
intended (purposive) discrimination as well as unintended discrimination (discrimination in
effect). Both ‘sex’ and ‘marital status’ are specified as prohibited grounds of discrimination
against women, and it should further be noted that some other provisions in CEDAW also
prohibit discrimination on the grounds of ‘pregnancy’ and ‘maternity’, as in article 11(2) in the
field of employment.
The definition specifically promotes substantive equality by requiring that women must be able
to ‘enjoy’ or ‘exercise’ their human rights and fundamental freedoms, and makes it clear that the
prohibition of discrimination against women applies to all fields of life, not just the public
sphere. Indeed, the application of CEDAW to private actors is made explicit in many places in
the text.97 The CEDAW Committee, which monitors its implementation, has made it clear that
96
97

Ibid.
Articles 2(e), 2(f), 3, 5 and 6.

25

Global Legal Review (GLR) Justice Reviewed
states parties have the obligation to act with ‘due diligence’ to ensure that private actors do not
violate CEDAW.98 The Committee has also reinforced a substantive approach to women’s
equality in its interpretations of CEDAW, constituting a more gender-inclusive subject of human
rights law. For example, the Committee has urged states parties to adopt criteria in the
determination of equal pay that facilitate the comparison of the value of the work usually done
by women with the value of those more highly paid jobs usually done by men,99 and to
implement health measures that address ‘the distinctive features and factors that differ for
women in comparison with men.’100

5.2.2. Special Measures
The second way that CEDAW reinforces the norm of women’s substantive equality is by making
it clear that non-identical treatment aimed at addressing women’s specific experiences of
disadvantage may be necessary to hasten the achievement of women’s equality. The CEDAW
distinguishes between temporary and permanent measures. Article 4(1) promotes the use of
‘special temporary measures’ (also known as ‘affirmative action’, ‘positive action’ or ‘reverse
discrimination’), which are directed towards ‘accelerating de facto equality between women and
men’ by remedying the effects of past or present discrimination against women and promoting
the structural, social and cultural changes necessary to support the realisation of women’s
substantive equality.101 Such discriminatory measures are not prohibited, as long as they do not
entail ‘the maintenance of unequal or separate standards’ for women and men and are
discontinued when their objectives have been achieved. Thus ‘temporary’ may result in
application of the measures for a sustained period of time, until their objectives have been
realised.102 Some specific references to temporary special measures can be found in the text of
CEDAW, such as measures in the field of education that increase women’s functional literacy
(article 10(c)) and reduce the drop-out rates of female students (article 10(f)). On many
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occasions the CEDAW Committee has advocated special temporary measures, like the adoption
of quotas to achieve gender balance in political bodies.103
The CEDAW supports permanent ‘special measures’ to ensure that non-identical treatment of
women due to their biological differences from men is not considered discriminatory and does
not work to their disadvantage. Article 4(2) makes it clear that measures ‘aimed at protecting
maternity’ are not discriminatory, and the point is reinforced by other more specific provisions
including measures safeguarding women’s reproductive capacities in the field of employment
(article 11(1)(f)) and measures that provide women with appropriate reproductive health services
(article 12(2)). Recognising that these provisions have a ‘protective’ orientation, the CEDAW
Committee has emphasised that the term ‘special’, when used in the context of CEDAW, breaks
with the past paternalistic usage of the term to indicate that a group negative view of social,
religious and cultural traditions, it must be remembered that they can also lend valuable support
to women’s equality.104

5.2.3. Limitations
Though, the approach taken by CEDAW also has some limitations, four of which will highlight
in this article: its continuing reliance on a comparison with men, the lack of reference to violence
against women, the assumption of normative married heterosexuality and the very limited
acknowledgment of multiple and intersectional forms of discrimination. The CEDAW
Committee has ameliorated many of these problems by treating CEDAW as a dynamic
instrument that must be read in light of changing circumstances, and progressively interpreting
its provisions in Concluding Observations to States party’s periodic reports and in General
Recommendations. However, it is difficult for these efforts to completely overcome the
limitations in CEDAW’s text and approach without supporting interpretations from other human
rights bodies and good faith implementation by states parties. Whiles, the principle of ‘Good
Faith’ mean honesty; a sincere intention to deal fairly with others. Good faith is an abstract and
comprehensive term that encompasses a sincere belief or motive without any malice or the desire
103
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to defraud others. It derives from the translation of the Latin term bona fide, and courts use the
two terms interchangeably.105 As a 'general principle', good faith forms part of the sources of
international law. Therefore, it have fundamentally, limits the application and enforcement of
women`s rights through the principle of sovereignty,106 albeit one that is necessary, as it protects
other States and their trust and reliance in international law. Even though this article
acknowledges the principle of ‘good faith’ as an important element of international law, I argue
that human rights law should not rest on the principle of ‘good faith’, but rather on a principle of
legality and enforcement.107
Also, one of the CEDAW’s limitations is that the approach still relies fundamentally on a
comparison between women and men, like the Covenants. This is limiting in two dimensions.
The first, it does not allow women to claim rights that men do not enjoy, except as ‘special
measures’. Consider the example of women’s reproductive rights, like access to information,
advice and services related to family planning (articles 10(h) and 12(1)) and the right to ‘decide
freely and responsibly [sic] on the number and spacing of their children’ (article 16(1)(e)), which
are all to be enjoyed ‘on a basis of equality of men and women’. This leaves little room, if any,
for recognition of women’s specific, stand-alone reproductive rights, like contraception and
abortion, unless they qualify as ‘measures protecting maternity’ (art 4(2)). The secondly,
CEDAW’s reliance on comparing women with similarly situated men does not address
discrimination between different groups of women. For example, denying unmarried women
access to reproductive technologies is prohibited by CEDAW only if unmarried men (the
relevant comparator) are able to access the technology.108 The comparison does not do justice to
women’s interests because men have very different needs for reproductive assistance than
women. Another example is the cultural practise of evicting a widow from her deceased
husband’s family home,109 which is clearly adverse treatment due to sex and marital status, but
is not discrimination prohibited by CEDAW because there is no relevant male comparator. It is
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generally not the practise that husbands live in the family home of their wives, let alone face
eviction if they are widowed.110
Furthermore, the limitation of CEDAW is its lack of reference to violence against women, which
is a silence that may be explained by the reliance on a comparative model, because gendered
violence does not affect men in the same way as women. The failure in CEDAW to make
specific reference to rights associated with security of the person suggests that at the time of
drafting, such abuses were thought of as primarily affecting men. Much has changed since then,
and gendered violence has come to be recognised as ‘one of the crucial social mechanisms by
which women are forced into a subordinate position compared with men.’111 The CEDAW
Committee addressed this omission in General Recommendation 19 by recognising gender-based
violence as a form of ‘discrimination against women’ that is prohibited by CEDAW and,
therefore, that violence ‘directed against a woman because she is a woman or affects women
disproportionately’ will breach specific CEDAW provisions, even though they do not expressly
make reference to violence.112 This approach has been applied in the jurisprudence of the
CEDAW Committee under its Optional Protocol procedure,113 which has found violations of
articles 1, 2, 3, 5(a) and 16 where states parties have not met the standard of due diligence in
protecting the complainants domestic violence.114 Treating violence against women as a form of
discrimination is not an effective way to ensure that CEDAW obligations incorporate the issue.
However, the anti-discrimination framework prevents the CEDAW Committee from recognised
gendered violence as a direct human rights violation, such as a violation of the right to life or the
right to be free from torture or cruel, inhuman and degrading treatment, without the complication
of a comparison with men.
Also, I argue that, like the Covenants, CEDAW assumes that women’s experience of family life
is married and heterosexual (article 16(1)), except in their rights as a parent which are to be
enjoyed regardless of marital status (article 16(1)(d)). One result of the emphasis on ‘marriage’
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and the equal rights of ‘spouses’ is that the diversity of family forms within which women live,
including customary and de facto heterosexual and lesbian partnerships, is rendered invisible.
Consequently, the text ignores human rights violations that take place within different family
formations, like the unequal sharing of income and assets in a customary marriage or violence in
a lesbian relationship, and fails to protect women’s equal rights when a non-marital relationship
breaks down. The CEDAW Committee has gone some way towards rectifying this problem by
acknowledging that various forms of the family exist, by using the terminology of ‘spouse or
partner,’115 and by insisting that women and men are treated equally in families, whatever form
they take,116 but it has not yet dealt explicitly with the issue of same-sex partnerships. A second
result of CEDAW’s normative focus on heterosexual marriage is that women’s sexuality is
reduced to procreative concerns, like family planning and the spacing of children. This means
that CEDAW also fails to address the discrimination that many women face for expressing their
sexuality outside of marriage, whether in committed relationships, in pursuit of sexual pleasure,
as lovers of other women, or as sex workers.
Finally, the CEDAW largely treats ‘women’ as a homogeneous group who share the same
experience of discrimination. Yet sex discrimination can intersect with other forms of
discrimination and create experiences of discrimination that are not fully comprehended by the
concept of sex discrimination. This has been called ‘compound’ or ‘intersectional’ discrimination
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ethnic, caste and indigenous discrimination.120 While only occasionally used terms like
‘multiple’ or ‘double’ discrimination, the CEDAW Committee has also drawn attention to
discrimination faced by specific groups in the context of article 5(a), which requires modification
of social and cultural attitudes and practises that are inconsistent with women’s equality. A
number of General Recommendations have been adopted that focus on CEDAW’s application to
specific groups of women,121 and others have stressed that special attention must be paid to the
needs of women belonging to vulnerable and disadvantaged groups.122 Despite this, the
CEDAW Committee has not yet drawn attention to the intersectionality of the discrimination
experienced by complainants under the Optional Protocol, despite four of its first five decisions
on the merits involving immigrant or minority women..123
Observing these limitations, there is a little doubt the almost universal ratification of CEDAW,124 the
work of the CEDAW Committee, and the efforts of many women’s rights and human rights
NGOs,125 has advanced the project of making international human rights law more gender inclusive.
However, the adoption of a specialist women’s rights treaty also, in many respects, reinforced
women’s marginalisation. As the most highly reserved of all the human rights treaties, CEDAW
tends to undermine the idea that women’s equality and rights are universal. Rather than prompting
the other human rights treaty committees to take women’s rights more seriously, it had the opposite
effect of ghettoising women’s rights in CEDAW.126 Exacerbating its isolation, the CEDAW
Committee met in New York until recently, rather than in Geneva where all the other treaty
committees met,127 making it difficult to mainstream the CEDAW Committee’s interpretative work
and coordinate approaches to women’s equality and rights across the regime. While a specific
convention focusing on women’s equality was necessary to address women’s
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marginalisation in international human rights law, it was not sufficient to address the major
issues facing women.

5.3. Analysis of Other Legal Instruments
As a result of CEDAW’s limited impact, another major effort to advance the prospects of women
successfully claiming their human rights emerged, which refocused attention on the general
human rights instruments and promoted the ‘mainstreaming’ of women’s human rights.128
‘Gender mainstreaming’ was adopted as a system-wide strategy by the 1993 Vienna World
Conference on Human Rights and reaffirmed by the 1995 Beijing World Conference on
Women.129 These developments prompted the chairpersons of the human rights treaty
committees to commit to fully integrating gender perspectives into their working methods.130
This led eventually to the adoption of General Comments by four treaty committees, which aim
to comprehensively incorporate women’s experience of human rights violations into the
coverage of their respective treaty texts. The Human Rights Committee (HRC), which monitors
the ICCPR, led the way with the adoption of General Comment 28 on equality between men and
women in 2000.131 The General Comment works through each of the ICCPR rights, bringing
gender specific violations into the mainstream by re-imagining the subject of the ICCPR as a
woman.
For example, it is recognised that the right to life (article 6) may be violated if women have no option
but to resort to backyard abortions or if they are living in extreme poverty,132 and the right to be free
from torture and other cruel, inhuman and degrading treatment (article 7) may be violated if a State
Party fails to protect women from domestic violence.133 The General Comment
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clearly promotes women’s equality as a substantive concept and accepts that different treatment
of women and men may be necessary to achieve equality. The result is an ambitious and creative
‘feminisation’ of ICCPR rights.134 However, some of the problems associated with seeking to
include women by reference to their ‘difference’ are also evident. The extensive cataloguing of
women’s specific injuries and disadvantages, particularly the emphasis on violence, threatens to
reproduce women’s marginalisation by inviting protective responses. Indeed, the frequent use of
the language of ‘protection’ is disquieting.135 It recalls the historically conditioned tendency to
slide into protective responses when thinking about women as ‘victims’ of gendered and sexual
violence, working against legal responses that empower women as full subjects of human rights
law.
The Committee on Racial Discrimination, which monitors implementation of the Convention on
the Elimination of Racial Discrimination (CERD), was initially resistant to the idea of gender
mainstreaming.136 Nevertheless, it eventually adopted General Recommendation XXV on the
‘gender-related dimensions of racial discrimination.’137 Rather than identifying the gender issues
associated with each of the substantive rights recognised by CERD, as in ICCPR General
Comment 28, it elaborates a methodology for analysing the relationship between gender and
racial discrimination, which will enable the Committee to develop ‘a more systematic and
consistent approach’, in conjunction with States parties.138
The method requires particular consideration of gender in (1) the form and manifestation of
racial discrimination; (2) the circumstances in which it occurs; (3) its consequences; and (4) the
availability and accessibility of remedies.139 This approach opens the way to a deeper
understanding of the structural dimensions of the intersection of race and gender discrimination
and how they work together to intensify women’s inequality. The methodology is very flexible,
allowing for diverse and shifting conceptions of race, which, like gender, is socially constructed.
Though, like General Comment 28, the few examples of the intersectional discrimination
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provided are dominated by a concern with addressing violence against women,140 also running
the risk of eliciting protective responses. General Recommendation XXV is notable for its use of
the language of ‘gender’. The discourse of gender has the advantage of acknowledging the
relational quality of the gender stereotypes that privilege men and disadvantage women, and thus
points to the necessity of changing the stereotypes that benefit men as well as those that
normalise women’s disadvantage. On the other hand, the language of gender has its dangers,
foremost among them being the tendency for men’s interests to again dominate.141
The risk that ‘gender’ mainstreaming will refocus attention away from women’s disadvantage
and back on men is evident in General Comment 16, adopted in 2005 by the Committee on
Economic, Social and Cultural Rights, which monitors the ICESCR.142 In many respects, the
approach taken is similar to ICCPR General Comment 28, especially in the attention given to
identifying the gender dimensions of each of the rights enumerated in ICESCR and the emphasis
on addressing gendered violence. Its distinctiveness lies in its identification of men, as well as
women, as potentially suffering sex discrimination and inequality in the enjoyment of ICESCR
rights. General Comment 16 even suggests that men may be victims of domestic violence
perpetrated against them by women.143 This position is controversial because it appears to deny
the persistent reality of women’s inequality vis a vis man by approaching sex inequality as a
problem without a hierarchy. Ultimately, it is hard to decide whether this is a deeply
conservative denial of the systemic nature of women’s inequality, or a radical attempt to
recognised the social construction of the male/female gender dichotomy and the importance of
changing the way ‘men’ are imagined in the process of reimagining ‘women’ as equal.
Similarly, in 2008, the Committee that monitors the implementation of the Convention Against
Torture (CAT) adopted a General Comment on implementation obligations which makes some
important observations about the gender dimensions of CAT.144 It is emphasised that special
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attention must be given to protecting marginalised groups or individuals who are ‘especially at
risk of torture’, including those who may be at risk because of ‘gender, sexual orientation,
transgender identity or any other status or adverse distinction.’145 States parties are requested to
provide additional information in their periodic reports about the implementation of CAT with
respect to women, keeping. in mind that ‘gender is a key factor’ that can intersect with other
characteristics of a person to make them more vulnerable to torture or ill-treatment.146 The
Committee notes that women are particularly at risk in contexts that include ‘deprivation of
liberty, medical treatment, particularly involving reproductive decisions, and violence by private
actors in communities and homes.’147 Notably, the Committee uses the terminology of ‘gender’
and takes a similar approach to the ICESCR Committee by observing that men too may be
subject to gendered violations of CAT, ‘such as rape or sexual violence and abuse’, and that men
and boys, as well as women and girls, may be subject to violations ‘on the basis of their actual or
perceived non-conformity with socially determined gender roles.’148 Unlike ICESCR General
Comment 16, this approach achieves the recognition of gendered human rights violations that are
experienced solely or primarily by men, without collapsing the gender hierarchy.
While all the General Comments aimed at gender mainstreaming promote sex nondiscrimination
and women’s equal enjoyment of human rights in a substantive sense, taking their lead from
CEDAW, they also reinterpret mainstream human rights to be more inclusive of women’s
experience.149 These reinterpretations alleviate the need to compare women’s experience with
that of men’s by reconstructing the universal standard itself, so that it is more gender inclusive.
Positive as these developments are, the real test is whether the Committees are able to integrate
their new interpretations into all aspects of their work, and hold States parties accountable for
their implementation. Although it is early days, the record so far has been patchy and States have
failed to enforce human rights in their jurisdiction.150 Furthermore, I will argue that the old
women`s rights developed to protect women is rather a delusionary and continues to be seductive
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and does not work,151 particularly when it comes to women from the Third World.152 Pursuing
women`s right in this path will prove costly for women’s ‘inclusion’ and will result to their
marginalisation in society.
Additionally, human rights abuses against women are not just about violations of the integrity of
a person, who happens to be female. They stem from deep-seated cultural attitudes which
denigrate the female sex to an inferior status with huge implications in terms of a woman’s
employment opportunities, enjoyment of good health, protection from coercion and violence, and
her legal status, required a collaborative and enforcement approach at both national and
international level. Having said that the strong cultural influence also makes its harder for human
rights law to develop in the area of women’s human rights because the element of state practise
or opinio juris will be weaker, thereby impairing the development of customary law at national
level. I will argue that human rights for women requires firstly the setting of human rights
standards that can be enforce at the national level, their acknowledgement by the international
community and their adherence by state parties, but also the challenging of a wide range of
fundamental cultural and religious beliefs. These may be hundreds of years old and may be as
embedded in the mind-sets of the female members of society as those of male members, is also
an obstacle for enforcing women`s right.
Finally, abuses of women’s human rights take place predominantly in the private sphere by nonstate actors (eg in the area of employment or the family). This impedes their status further
because in the public/private distinction of human rights abuses, those which occur in the public
sphere i.e. by the State and which are covered by the International Covenant on Civil and
Political Rights (ICCPR), are taken more seriously and have a higher status within the human
rights arena. Also, other human rights treaties are careful to protect the family as a social unit,
thereby reinforcing the impotence of women in situations of domestic violence or slavery.
Article 10 of the International Covenant on Economic, Social and Cultural Rights for example
states that ‘the widest possible protection and assistance should be accorded to the family, which
is the natural and fundamental group unit of society, particularly for its establishment and while
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it is responsible for the care and education of dependent children.’153 However, the CEDAW
Committee is unequivocal in its holding of States responsible for private violations. In its
General Recommendations following its 11th session in 1992, the Committee reinforced the fact
that ‘under general international law and specific human rights covenants, States may also be
responsible for private acts if they fail to act with due diligence to prevent violations of rights or
to investigate and punish acts of violence, and for providing compensation.’154
This has not prevented States from wishing to avoid such accountability, notably the United
States which prepared a reservation to CEDAW stating ‘The United States does not accept any
obligation under the Convention to enact legislation or to take any other action with respect to
private conduct except as mandated by the Constitution and laws of the United States.’155
Advocates of women’s human rights can therefore be seen to be blurring the distinction between
the public and private spheres of human rights and challenging governments to take
responsibility for both arenas. This is particularly relevant in an era of globalisation where big
business is considered to have equal if not more authority and power than State Governments
and is a major perpetrator of human rights violations.

6. Conclusion
Women’s human rights are an extremely challenging area, interweaving issues of gender, race,
religion and cultural relativism. Demanding respect for the human rights of women is therefore
also about challenging and reassessing the fundamental tenets of our society. Every achievement
in human rights for women should therefore be acknowledged as an individual breakthrough and
a great deal of resistance to future progress is to be expected and should not be taken as failure or
a sign of lack of progress. Human rights abuses against women are perpetual, systematic and
pandemic and yet the last 5 years alone has seen two incredibly important verdicts for women in
International law. In 1998, the International criminal tribunal for Rwanda declared rape to be an
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act of genocide in its Akayesu verdict.156 It was also the first time an international court has
punished sexual violence in a civil war. This was followed in February 2001, by another
precedent, this time set by the International Criminal Tribunal for the former Yugoslavia which
issued a landmark verdict stating that rape and enslavement rose to the level of crimes against
humanity in Foca, Bosnia.157
So it is that human rights abuses against women are slowly being recognised on an individual
scale, with the promise of the Optional Protocol to CEDAW and on a global scale through
verdicts such as those above. So, there is hope for progress in relation to women and human
rights, albeit slow. The history of women’s rights in international human rights law reveals a
conundrum: how to insist on the recognition of women’s specific human rights abuses without
reproducing their secondary status and encouraging protective responses. While every effort to
more fully recognise women’s rights in the development, interpretation and implementation of
international human rights law has met with some success, these efforts have also highlighted
new challenges. While anti-discrimination law can be a very powerful means of promoting
women’s enjoyment of human rights, the comparative standard that it relies upon presents
quandaries about how best to frame, measure and realise women’s substantive equality, which
have yet to be resolved.
While recognising gendered violence as a violation of women’s human rights has been a massive
achievement, the historical pull towards embracing protective responses highlights the challenge
of promoting, instead, a rights-based response that takes women’s sexual injuries seriously while
also respecting women’s sexual agency. While the need to take account of other forms of
discrimination which intersect with or compound discrimination against women is increasingly
acknowledged, there remain many conceptual and practical problems about how to make such
discrimination legally recognisable and hold states parties accountable for addressing it. Finally,
while gender mainstreaming has led to radical reinterpretations of mainstream human rights
instruments, emphasising the interdependence of ideas about ‘men’ and ‘women’ and the
realisation that women’s equality depends on challenging accepted wisdom about dominant
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masculinities, it has highlighted the dilemma of how to fully embrace ‘gender’ as a socially
constructed category. While there is still a long way to go before the present-day realities of
human rights abuses suffered by women become fully legally cognisable, there is also need of
new thinking about legal representations that will challenge the gender stereotypes that underpin
gendered human rights abuses.
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